Recent developments have placed illegal mining firmly under the spotlight.
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ellingsand and aggregates
from illegal mining operations
is a criminal offence that
deserves to be punished just like any
other serious economic crime.
So says Nico Pienaar of the Aggregate and Sand Producers Association of Southern Africa (Aspasa),
who is urging authorities to prosecute owners and operators of illegal
mines and quarries to the full
extent of the law. Despite clearly
defined laws, acts and regulations
that govern the industry, illegal
mining is still commonplace and the
will to prosecute transgressors has
been non-existent.
"Illegal mining and quarrying
operations have a massively unfair
advantage over legal operators in
the industry. They don't pay royalties, tax or make any other statutory contributions to government or
towards the sustainability of the
industry. Nor do they need to
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observe safety, health, environment
and quality legislation, which means
they can expose their employees to
inhumane working conditions, as
well as cause untold damage to the
environment without fear of retribution," Pienaar says.
The illegal mining practice is not
only confined to dubious cloak and
dagger syndicates, but is also being
practised by certain municipalities
and even some large scale construction companies. "Whether these
operators feel that they are above
the law, or simply claiming to be
ignorant, remains to be seen. Either
way they are committing a serious
crime that can no longer be
ignored," he says.

Change imminent
Howe~er, Pienaar expects that this
is about to change following two
recent constitutional court rulings
that finally clarifies the basic

requirements to operate a mine or
quarry in South Africa. In both
cases against Swartland Municipality and the other against Maccsand,
mining rights were granted prior to
all zoning or environmental requirements being satisfied. As a result,
protracted legal battles ensued,
which tested the roles of local,
regional and national government
departments in allowing mining
operations to go ahead.
In both cases, the court ruled that
mining operations may only go
ahead with necessary permission
from local government departments
regarding land use and the correct
zoning of land according to requirements. In addition, regional and
national environmental legislation
needs to be obtained and observed
for the duration of the lifespan of
the mine.
"In summary, it means that all
legal requirements need to be met
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"Illegal mining and
quarrying operations have
a massively

unfair

advantage-over legal
- operators intheindustry."

on a local, regional and national level, and that the
granting of a mineral rights permit does not mean that
all other legal requirements are superseded. As an association, we are heartened by the verdicts and call on all
illegal operators to comply with the laws of the land or
face possible criminal prosecution," Pienaar says.

Whistle blowing welcomed
"Aspasa has called on its members to blow the whistle
on illegal mines and quarries regardless of the size or
who owns the operation. With the direct involvement of
the Department of Mineral Resources, as well as relevant law enforcement agencies, we hope to formalise
the industry and eradicate illegal mines.
"For the sake of law enforcers and mine operators
alike, we have even compiled an easy-to-read, comprehensive document that outlines legal requirements for
operating a mine. In this way, anyone can determine if
an operation is legal or not.
"If we are able to stop illegal operations, we will be in
a better position to ensure sustainable practices are
upheld, both in terms of the economic development of
the industry, as well as ensuring the environment is
protected," Pienaar adds.
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Developments of late reflect what could be a more
stringent regime for the quarrying sector moving
forward. We are certainly seeing action being taken
against a practice that has caused significant damage to law-abiding operations. It is encouraging to
note these landmark rulings, and trust that this will
bode well for the industry in future.
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Susan Shallangu, r:olliilister of Mineral Resources
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Illegal mining is starting to rear its
ugly head again as illicit activities
have recently been reported in the
Northern Cape, Free State and Gauteng in the Ekurhuleni area. "This
happens after remarkable improvement has been achieved in the Free
State and Mpumalanga provinces.
We continue to be greatly concerned
about the negative impact of illegal
mining activities on the country's
economy, which is estimated to have
amounted to more than R5-billion a
year in 2008," says Susan Shabangu,
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Court

In April, the Constitutional Court
delivered judgements in applications
for leave to appeal against judgments of the Supreme Court of
Appeal. The latter had dismissed
appeals brought by Maccsand and
the minister of Mineral Resources
against interdicts issued by the Western Cape High Court. In October
2007, the minister for Mineral
Resources granted Maccsand a mining permit in respect of the Rocklands dune. In August 2008, the same
minister issued a mining right to
Maccsand in respect of the
Westridge dune. Both dunes are
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Minister of Mineral Resources.
Shabangu says that the department
will continue collaborating with the
relevant law enforcement agencies
including the National Multi Agency
Task Team and social partners to
ensure that there is coordination in
combating illegal mining.
The ministry has also established a
task team comprising the relevant
stakeholders in Gauteng to determine and implement effective measures for preventing illegal mining
activities in the Ekurhuleni area.
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zoned as public open spaces in
terms of the relevant provincial legislation. This means that mining
cannot be carried out on them until
they are appropriately rezoned. In
February 2009, the minister granted
Elsana a mining right to mine granite on Lange Kloof farm for a period
of 30 years. At the same time, Macesand commenced mining operations
without having the dunes rezoned.
When the City of Cape Town pointed
out that the mining was not done
legally, Maccsand contended that it
was conducted in terms of the Mineral and Petroleum Resources

Development Act (MPRDA) 28 of
2002 (national law).
This was the law under which the
mining right and permit were issued.
In an application to the High Court,
the city obtained interdicts restraining Maccsand from carrying out
mining until the dunes were rezoned
and permits were issued in terms of
the National Environmental Management Act 107 of 1998 (NEMA). In the
other matter, Swartland Municipality
- in whose jurisdiction Lange Kloof
falls - also obtained an interdict in
the High Court on the ground that
the farm was not zoned to allow
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"Often sand and aggregate mining operations are granted permission to mine,
but do not go through the required regulatory and statutory requirements to be
certified. The ruling creates a precedent for the country and these operations will now have to be investigated
and shut down if deemed to be illegal,"
says Nico Pienaar, director of Aspasa.
In many instances, the municipalities
themselves mine sand and stone for
their own infrastructural projects and
to raise revenue. If these are not compliant with local authority ordinance
and state laws, then in future they will
be closed down too. "Aspasa sees the
ruling as a victory for legal and compliant members of the association. It
levels the playing field and means that
all sandpit and quarrying operations
will in future be working from the
same rule book."
The Maccsand judgement followed a
complex case. Proceedings called for a
number of acts and ordnance to be
interpreted in relation to each other, as
well as which tiers of government hold
sway in such a case where contradictory regulations exist. Even in light of
governments, cooperative governance

framework cooperation between local,
provincial and national government
could not be secured and effectively pitted the municipality against national
government. Provincial environmental
regulations added further complexity to
the already difficult case.
The court confirmed that the interplay
between the MPRDA on one hand, and
the NEMA and Land Use Planning Ordnance (LUPO)on the other, were in contrast. Despite MPRDA issuing rights to
mine land, all environmental regulations
outlined in NEMA and land use right
outlined in LUPO have to be adhered to
and permissions obtained before mining
can take place. The court also confirmed that mining operations effectively comply with all the laws and that
miners cannot merely start mining.
"Aspasa members are satisfied that
the issue of illegal mining can now be
addressed by various departments and
municipalities. In regions where LUPO
is not in force, there is similar legislation regarding land use. The Department of Mineral Resources and Department of Environmental Affairs and
Tourism can now deal with illegal mining in a consistent manner."

mining. Oh appeal to the Supreme Court of Appeal, only
the interdicts based on NEMA were set aside because at
the time the High Court delivered its judgment, the notice
in terms of NEMA on which they were based, had been
withdrawn. In this court, both Maccsand and the minister
for Mineral Resources argued that the provinciallegislation that required rezoning does not apply to land used for
mining. In support of this argument, they submitted that
mining falls under the exclusive competence of national
government and to hold that provincial legislation regulating municipal planning applies to it, would be tantamount to allowing municipal government to intrude into
the terrain of the national sphere. In rejecting this argument, the Constitutional Court held that the provincial
law and the national law served different purposes
which fall within the competences of the local and the
national sphere. Each sphere was exercising power allocated to it by the constitution and regulated by the relevant legislation. Although leave was granted in relation
to interdicts based on the provincial legislation, the
appeals were dismissed. The MEC for Local Government, Environmental Affairs and Development Planning,
Western Cape, had sought leave to cross-appeal against
the refusal by the Supreme Court of Appeal to grant a
general interdict based on NEMA. In the alternative, the
MEC sought direct access. The Constitutional Court
refused leave to cross-appeal and direct access on the
basis that it was not in the interests of justice to grant
either of the two requests. I
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